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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
         Plaintiffs’ Renewed Motion for Appointment of Receiver for Management of Real Property 
is denied. 
 
 Defendant objects to the motion on procedural grounds, that is, the motion is not 
supported by an affidavit.  The objection is without merit.  Cal. Code Civ. Proc. § 2003 provides, 
“An affidavit is a written declaration under oath, made without notice to the adverse party.” 
CCP § 2015.5 provides a declaration in writing of such person which recites that it is certified or 
declared by him or her to be true under penalty of perjury is sufficient.  “The true test of the 
sufficiency of an affidavit is whether it has been drawn in such a manner that perjury could be 
charged thereon if any material allegation contained therein is false.”  (People v. 
Thompson (1935) 5 Cal.App.2d 655, 664.  The documents in Plaintiffs’ request for judicial notice 
satisfies the affidavit requirement under CCP § 1008.   
 
 As for the merits of the motion, Plaintiffs bring this motion pursuant to CCP § 1008(b) 
which provides: 
 

A party who originally made an application for an order which was refused in 
whole or part, or granted conditionally or on terms, may make a subsequent 
application for the same order upon new or different facts, circumstances, or law, 
in which case it shall be shown by affidavit what application was made before, 
when and to what judge, what order or decisions were made, and what new or 
different facts, circumstances, or law are claimed to be shown. For a failure to 
comply with this subdivision, any order made on a subsequent application may 
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be revoked or set aside on ex parte motion. 
 

  “‘[A] party filing either a motion under section 1008, subdivision (a) or (b) is seeking a 
new result in the trial court based upon ‘new or different facts, circumstances, or law.’”  (Global 
Protein Products, Inc. v. Le (2019) 42 Cal.App.5th 352, 364.) Plaintiffs bring this motion on the 
ground there have been changes in circumstances that warrant the renewal of the motion for 
appointment of receiver.  Chief among these changes is Mr. Luria’s failure to comply with the 
preliminary injunction issued by the Court (Dept. 39) in November 2017.  Plaintiffs allege Mr. 
Luria has knowingly violated the order, by failing to provide receipts for expenditures and other 
necessary tax documents.  Also, Mr. Luria has been delinquent in submitting bank statements 
and withdrawing funds from the account.     
 
 In their original motion for appointment of a receiver, Plaintiff identified similar behavior 
on the part of Mr. Luria in support of its motion.  In its tentative ruling the Court stated, “Plaintiffs 
have indicated a receiver is necessary because removal of Mr. Luria as manager of the subject 
property is long overdue.  Allegedly, Mr. Luria’s management deficiencies include failure to keep 
and provide decipherable financial records, failure to account for rental revenue received in 
cash, and refusal to provide copies of bank statements.”  The only difference now is that not 
only does the behavior violate Defendant’s fiduciary obligations to the Plaintiffs,  the behavior 
also violates the preliminary injunction.  There are remedies available to Plaintiffs, short of 
appointment of a receiver, for Mr. Luria’s violation of the court-ordered preliminary injunction. 
The Court agrees with the Plaintiffs that Mr. Luria’s alleged violations of the court order 
constitute “new or different facts, circumstances, or law” for purposes of CCP § 1008(b).  
 
 Plaintiffs also point out that they have addressed the concerns of the Court raised in its 
denial of the original motion for appointment of receiver.  First, Plaintiff has filed a First 
Amended Complaint, adding a claim for accounting.  The claim is added to address the Court’s 
concern that Plaintiff was seeking a receiver to perform tasks beyond the role of receiver in the 
partition action.  Secondly, the Court was concerned with the expense of a receiver and 
Property’s failure to generate adequate profits to cover the additional expense of a receiver. 
Plaintiff maintains there are now funds in the Property’s account totaling nearly $50,000.  
Plaintiffs estimates the receiver’s cost to be only $1,000 per month and expects this matter to be 
in trial within 12 months, therefore roughly estimating a total cost of $12,000 for the receiver. 
Plaintiffs have not provided the basis for this estimate.  The receiver he proposes, Mr. Keena, 
indicates his hourly billing rate is $250.  It is expected that the receiver will perform more than 4 
hours of work per month. These numbers/estimates have not alleviated the Court’s concerns 
over the expense entailed in appointing of a receiver. 
 
 Here, Plaintiffs’ motion is supported by substantially the same showing as the original 
motion for appointment of receiver.  There are no demonstrably new facts or circumstance 
justifying renewal of the motion. Even if the Court considered the renewed motion, it should be 
denied on the merits.   
 
 Plaintiffs still have not established, by a preponderance of evidence, that an appointment 
of a receiver is warranted. Receivership is an equitable remedy and rests in a large measure in 
the sound discretion of the court. (Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp. 
(1953) 116 Cal.App.2d 869, 873.)  Courts are generally reluctant to grant a receivership prior to 
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trial. “California rigidly adheres to the principle that the power to appoint a receiver is a delicate 
one which is to be exercised sparingly and with caution.”  (Morand v. Superior Court (1974) 38 
Cal.App.3d 347, 35.)  “Ordinarily, if there is any other remedy, less severe in its results, which 
will adequately protect the rights of the parties, a court should not take property out of the hands 
of its owners. [Citations.]” (Golden State Glass Corp. v. Superior Court of Los Angeles County 
(1939) 13 Cal.2d 384, 393.)  Here, the Court finds no reason to stray from these principles. 
 
A further Case Management Conference is scheduled for September 3, 2020 at 9:00 a.m. which 
is the date currently set for hearing on Defendant’s motion for a trial setting preference. 
 
One final note. The unpublished opinion of the First District Court of Appeals in Hadar v. Luria 
(A153420) remanded the case for further proceedings in this court. These proceedings included 
whether the statute of frauds was applicable to a claim raised by Defendant Luria. Additionally, 
one of the defenses raised by  
   
  
Plaintiffs’ Request for Judicial Notice 
 Plaintiffs request the Court to take judicial notice of the following: 

1. Exhibit A--Notion of Motion for Appointment of Receiver 
2. Exhibit B--Declaration of Hadar ISO of Appointment of Receiver 
3. Exhibit C—Decl. of Timothy Lundell 
4. Exhibit D—Tentative Ruling for Dept. 39, Dated August 28, 2017 
5. Exhibit E—Notice of Motion for Preliminary Injunction 
6. Exhibit F—Order Granting Motion for Preliminary Injunction 
7. Exhibit G—First Amended Complaint. 

 
 The Court may only take judicial notice of the truth of matters asserted in Exhibit F 
(Order Granting Motion for Preliminary Injunction.)  For all other Exhibits, the Court may only 
take judicial notice of the existence of these documents. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01596 
CASE NAME: NELSON VS. RILEY 
HEARING ON MOTION FOR DETERMINATION THAT MATTERS ARE RELATED 
FILED BY STEVEN P. NELSON JR., SHIRLEY W. NELSON 
* TENTATIVE RULING: * 
 
Nelson v. Riley (MSC 17-01596) and Riley v. Nelson (MSC 19-01038) 

 On December 16, 2019 Plaintiff (Nelson) filed a motion that this court deem the two 

above-numbered cases to be related and consolidated for purposes of case management in 

both cases. No opposition was filed. This court reviewed the motion and determined that both 

cases would be assigned to this court for all purposes. Therefore, the motion is moot.  
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 This court sets the date of August 13, 2020 at 9:30 a.m. for a further case management 

conference for both cases. 

 

  

 3.  TIME:  9:00   CASE#: MSL18-06035 
CASE NAME: PORTFOLIO VS. LUCAS 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY ALYSIA LUCAS 
* TENTATIVE RULING: * 
 
On February 13, 2020, the Defendant moved pro se for vacation of the default judgment entered 

against her on December 27, 2019. She claims not to have known of or received notice of this 

case before the default was entered. The court notes that the Proof of Service of the complaint 

and summons shows that the complaint was served on December 3, 2018 upon some person 

who declined to provide his name. The default was not taken until over a year later. 

The file does not reflect that the Defendant served the motion to vacate the default on the 

Plaintiff; nor does the file contain the Defendant’s proposed answer to the complaint which Code 

of Civil Procedure section 473(b) requires the Defendant to submit with her motion to vacate. 

This court will not grant the Defendant’s motion to vacate until she serves the Plaintiff with her 

motion, submits to the court and the Plaintiff her proposed answer, and notifies the Plaintiff of 

the new court date for hearing on her motion (see below).  

The law and motion date of June 22, 2020 is vacated and Defendant’s motion to vacate is reset 

to be heard on August 17 at 9:00 a.m. Defendant shall file her Proposed Answer to the 

complaint on or before July 17, 2020. Defendant shall serve upon the Plaintiff her motion, and a 

copy of her proposed answer, and serve notice on the Plaintiff of the August 17 court date for 

hearing on her motion.  

 

  

 4.  TIME:  9:00   CASE#: MSL18-06245 
CASE NAME: ACCLAIM VS. BANKS 
HEARING ON MOTION FOR ORDER TO CORRECT CLERICAL ERROR IN JUDGMENT 
FILED BY ACCLAIM CREDIT TECHNOLOGIES 
* TENTATIVE RULING: * 
 
The Plaintiff has filed a motion to correct the name of the Defendant Gregory C. Banks that 
appears on the judgment entered by the court on October 15, 2019. This is in the nature of 
correcting a clerical error. The motion is granted. The Plaintiff shall prepare and submit an 
amended judgment to the court for its approval. 
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 5.  TIME:  9:00   CASE#: MSL19-00818 
CASE NAME: DISCOVER BANK VS. WALKER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
On February 27, 2020, the Plaintiff filed a motion for summary Judgment or, in the alternative, 

Summary Adjudication. The Defendant has filed no opposition. Therefore, the motion is granted 

and the proposed judgment will be signed by the court. 

 

  

 6.  TIME:  9:00   CASE#: MSL19-00883 
CASE NAME: BANK OF AMERICA VS. STERLINSKI 
HEARING ON MOTION TO SET ASIDE DISMISSAL & FOR ENTRY OF JUDGMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
On June 7, 2019, 2020 the Plaintiff filed a Notice of Settlement of the case. 
 
On February 18, 2020 Plaintiff filed a motion to set aside the dismissal of the case and to enter 
judgment pursuant to the stipulation of the parties under CCP §664.6 and based upon 
defendant’s default in making payments required by the settlement.  
 
No opposition has been filed by the defendant. The Plaintiff’s motion is granted and the court 
will sign the proposed order and judgment submitted by the Plaintiff pursuant to the stipulation. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-01652 
CASE NAME: AMERICAN EXPRESS  VS.  MILLER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
This is a “collections case” where the plaintiff is suing on a debt arising from a credit card 

account. Plaintiff has filed a motion for summary judgment. The Defendant has not filed an 

opposition. A review of the Plaintiff’s documents reflects that there are no triable issues of 

material fact. 

Plaintiff’s motion is granted. The proposed judgment will be executed by the court. 
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 8.  TIME:  9:00   CASE#: MSL19-01652 
CASE NAME: AMERICAN EXPRESS  VS.  MILLER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See #7 above. 
 

  

 9.  TIME:  9:00   CASE#: MSL19-01775 
CASE NAME: NORTHERN CALIFORNIA VS. CUZINS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY CUZINS CONCORD COACH, LLC 
* TENTATIVE RULING: * 
 
The complaint in this “collections” case originally appears to have concerned the simple 

question of whether or not the Defendant Cuzins Concord Coach (hereafter “Cuzins”) owes 

approximately $18,000 to the Plaintiff State of California’s State Compensation Insurance Fund 

(hereafter “SCIF”) by virtue of its failure to pay workers’ compensation insurance premiums 

assessed by SCIF. Plaintiff Northern California Collection Services (hereafter “NCCS”) asserts 

that it is suing on the debt created by the unpaid premiums by virtue of the assignment of the 

debt from the SCIF. 

On May 18, 2020 this court previously scheduled the hearings on all motions pending at that 

time for June 22, 2020.  The court’s rulings on those three motions are set forth below. 

Line #9 – Defendant’s Motion for Summary Adjudication (Filed on September 24, 2019) 

On September 24, 2019 NCCs filed a motion for summary 
adjudication. For the reasons set forth below, that motion is granted. 
 
     The Undisputed Facts 
 
SCIF entered into an agreement whereby SCIF would provide workers compensation insurance 

and Cuzins would pay appropriate premiums for the coverage. The insurance was provided over 

the period November 24, 2016 through July 16, 2018. For the period ending on November 24, 

2017 SCIF sent Cuzins a closing bill for $10,150.39 as the “final premium” to be paid for that 

period. Cuzins did not pay any amount of that bill. As of November 24, 2017 the policy renewed 

for the next annual period. However, the coverage was cancelled as of July 16, 2018 because 

Cuzins had failed to pay certain of the assessed premiums. As of July 16, 2018 SCIF computed 

that it had billed for and was owed $8007.92 in additional premiums that were also unpaid. . 

SCIF asserts (and Cuzins does not claim otherwise) that Cuzins was notified that it was entitled 

to file a claim with the Workers’ Compensation Insurance Rating Bureau (hereafter “WCIRB”) 

challenging a “classification assignment” that resulted in an increased premium to the insured. 

It is clear from the pleadings of both parties that notwithstanding being on notice that it could 
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challenge a “classification assignment” Cuzins chose not to make any request to the WCIRB 

that it decide whether SCIF had made a “classification assignment error.” 

     Discussion 

In its pleadings in opposition to the NCCS’ motion, Cuzins asserts two related claims in support 

of its position that summary adjudication cannot be granted.  

First, it states that the sole basis of its defense in this case is that the SCIF erroneously 

misclassified two employees (Andreen and Madden) and had no proper reason for doing so. 

(Declaration of Michael Briard filed on June 8, 2020). Second, it claims that the SCIF’s improper 

reclassification of those employees constituted the entire basis for the unpaid premiums at issue 

in this case. These related contentions comprise the sole “affirmative defense” raised by Cuzins 

in opposition to the motion for summary adjudication. That fact is confirmed by the discussion in 

Cuzins’ Opposition to Plaintiff’s motion (at pages 2-3). 

Cuzins’ opposition also contends that because the language of the notification stating that 

Cuzins “may request” or “may dispute” the classification or misclassification was permissive in 

character, it did not mandate Cuzins to submit a challenge to the SCIF’s disputed 

reclassification decision in order to preserve its affirmative defense in this case..  

As discussed below, Cuzins’ position is not only at odds with a common understanding of 

English usage but also contrary to basic principles relating to the doctrine of “exhaustion of 

administrative remedies.” 

 In this particular case, Cuzins has not contested that there was an agreement to pay insurance 

and has not contested the amount of the insurance premiums owed except for its single, specific 

objection to the erroneous reclassification of its two employees.  

In California it is black letter law that the court is deprived of jurisdiction to resolve a legal 

dispute where a party to the dispute failed to “exhaust,” administrative remedies that are 

available for resolution of that dispute. (George Arakelian Farms Inc. v. Agricultural Labor 

Relations Bd. (1985) 40 Cal. 3d 654, 661-62. Cuzins argues, without citing any legal authority, 

that it was excused from the obligation to exhaust administrative remedies because its right to 

avail itself of the administrative remedy was couched in permissive language used in the 

applicable statute and in notices it received from the SCIF. It is Cuzins’ position that it was 

entitled to reject the option of utilizing the administrative remedy so long as it was not mandated 

to do so. This contention has been flatly rejected in the case law. A number of courts have held 

that the “exhaustion” requirement applies even where the available remedy provided by statute 

or regulation is couched in permissive terms. Morton v. Superior Court (1970) 9 Cal. App. 3d 

977, 982; People v. Coit Ranch (1962) 204 Cal. App. 2d 52, 58. Therefore, this court rejects 

Cuzins’ argument that the permissive language in notices sent to it (Dec. of Agno at Exhs. 5 & 

9) and the permissive language used in Cal. Ins. Code §§11753.1(a) and (b) relieved it of its 

obligation to exhaust administrative remedies. 

As for the specific affirmative defense raised by Cuzins, this court finds that both Cal. Ins. Code 

§11753.1(b) and the decision in P.W. Stephens, Inc. v. State Compensation Ins. Fund (1994) 21 
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Cal. App. 4th 1833 answer the question of whether the government agency has provided an 

administrative remedy for the specific claim raised by Cuzins as an affirmative defense in this 

case. Cal. Ins. Code §11753.1(b) expressly provides the right to an insured employer to 

challenge an “increased premium” based upon a change to a classification assignment made by 

the SCIF. Because the agency has established a specific procedure to the employer to seek 

redress for the exact sort of erroneous decision mentioned in the statute, and Cuzins was put on 

notice that the procedure existed, Cuzins was required to avail itself of that administrative 

remedy before asserting the error as a defense in this case. CCP §473c(f)(1) permits NCCS to 

seek summary adjudication of this affirmative defense as the one remaining contested issue in 

the case.  

In P.W. Stephens, supra, the court considered claims in a civil lawsuit by a plaintiff/employer 

who alleged that the billed workers compensation insurance premiums and surcharges were 

illegal, unreasonable, and unfair. SCIF demurred to the claim asserting that the plaintiff had 

failed to exhaust its administrative remedy that allowed plaintiff to challenge the allegedly unfair 

surcharges imposed by the SCIF. The court agreed with SCIF and ruled that the employer was 

required to exhaust administrative remedies because the relevant statutes had provided a 

specific means for the government agency to apply its special expertise to analyzing and 

possibly correcting an erroneous agency decision before a challenge to the decision was 

appropriate for adjudication in the courts. (P.W. Stephens, Inc. v. State Compensation Ins. Fund 

21 Cal. App. 4th at 1840.).  

 In State Compensation Ins. Fund v. Brown (1995) 32 Cal. App. 4th 188 the SCIF sued to 

collect unpaid premiums it had assessed for persons it claimed were employees of the insured. 

The defendant/insured raised the defense that certain alleged employees were not employees 

at all but rather independent contractors as to whom premiums should not be assessed. The 

SCIF objected to that defense based upon Brown’s failure to exhaust administrative remedies. 

The court in Brown acknowledged that the application of the doctrine of exhaustion of 

administrative remedies might apply with regard to certain of defendant’s claims but not to the 

defense that certain persons were not employees at all but rather independent contractors. 

The court in Brown found that decisions regarding who may or may not be an employee were 

typically “adjudicatory” in nature and, as a consequence, there was no need to require the 

administrative agency to apply its specialized expertise to resolving the dispute. 

This court is mindful that there are many contexts where the courts have held that exhaustion of 

administrative remedies is not always required of a party involved in a dispute with the SCIF. 

Application of the exhaustion requirement depends upon the circumstances. See Lance Camper 

Manufacturing Corp. v. Republic Indemnity Co. (1996) 44 Cal. App. 4th 194, 199-201 

(discussing various instances where the government agency was not empowered or able to 

resolve certain disputes related to workers compensation insurance matters).) 

However, in the case at hand, Cal. Ins. Code §11753.1(b) establishes a clearly defined 

“machinery for the submission, evaluation, and resolution of complaints by aggrieved parties” 

who have been subjected to an allegedly invalid agency decision. (See Plantier v. Ramona 

Municipal Water District (2019) 7 Cal. 5th 372, 384.) Furthermore, the “machinery” the statute 
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provides to resolve the dispute at hand brings into play the specialized knowledge and expertise 

that can be applied by the agency for resolving questions concerning classifying types of 

employees and setting premium rates based on those classifications. No doubt, the agency sets 

premium rates for particular employees based upon a number of pieces of information relating 

to their hours, pay, and job responsibilities. (See Allied Interstate Inc. v. Sessions Payroll 

Management (2012) 203 Cal. App. 4th 808, 820-21 (court should become involved in reviewing 

agency decision as to propriety of premiums calculated based in part on “experience modifiers” 

only after the agency’s administrative review process has utilized its expertise to fully evaluate 

the agency’s decision).)  

This court understands that Cuzins’ sole defense to the SCIF’s motion for summary adjudication 

is that two employees were the subjects of improper reclassifications by SCIF. Any dispute 

concerning SCIF’s reclassification falls squarely within the administrative hearing and appeals 

process established under Cal. Ins. Code §11753.1(b) and Cal. Ins. Code  §11754.5.. This court 

finds that an agency decision that falls squarely within the “machinery” established under Cal. 

Ins. Code §11753.1(b) is not typically “adjudicatory” and calls upon the application of the 

expertise of the agency in resolving any dispute that arises under the statute. Applicable case 

law has described a number of reasons that underpin the rule requiring exhaustion of 

administrative remedies. These include that the administrative remedial process promotes court 

efficiency by relieving the court of the unnecessary expenditure of resources on questions not 

within its expertise, the process is as likely to provide the proper relief as the judicial process, 

and, even where the agency’s final decision is disputed, the process promotes development of a 

complete record by drawing upon the expertise of the agency which will include the expertise of 

the decision makers who have resolved the dispute. (See Sierra Club v. San Joaquin Local 

Agency formation Com. (1999) 21 Cal. 4th 489, 501.)  

The “machinery” provided to Cuzins’ as an employer complaining of SCIF’s  reclassification 

decision includes its right under CCP §1094.5 and Cal. Ins. Code  §11754.5.to resort to the 

courts if it continues to contest the agency decision. This court sees this case as the exact type 

of case where the application of the doctrine of exhaustion of administrative remedies is most 

appropriate. Therefore, this court applies the doctrine of exhaustion of administrative remedies 

to Cuzins’ sole claim in its defense and forecloses that claim because Cuzins has failed to 

exhaust administrative remedies on its claim before raising it in the Superior Court. 

Because Cuzins has no other defense to the complaint other than its unexhausted claim, 

the court grants the plaintiff’s motion for summary adjudication. 

The Plaintiff is directed to prepare and submit to the court a proposed order that sets forth this 

court’s three orders issued today on Plaintiff’s Motion for Summary Adjudication, Plaintiff’s 

Motion for Monetary Sanctions, and the Plaintiff’s Motion to Compel Production of Documents 

and for Sanctions. Because the Court’s ruling on Plaintiff’s Motion for Summary Adjudication 

resolves the only remaining material dispute in the case, Plaintiff is also directed to prepare and 

present to the court (after review by defense counsel) a final judgment. The hearings scheduled 

for any other pending motion are vacated.  
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Line #10 – Plaintiff’s Motion for Monetary Sanctions (Filed on February 25, 2020) 

On February 25, 2020, the Plaintiff filed a motion for sanctions to be imposed under Code of 

Civil Procedure (hereafter “CCP”) section 128.7. For the reasons stated below, this motion 

is denied. 

Plaintiff’s motion indicates that on June 22, 2020 it “will move” the court for an order striking the 

eleven affirmative defenses raised in Defendant’s Answer (in fact the Defendant entered a 

General Denial) on grounds that the Defendant’s affirmative defenses justify sanctions under 

CCP §128.7. As of June 15, 2020 the Plaintiff had not filed a separate motion asking this court 

to strike one or more of the affirmative defenses stated in the Defendant’s General Denial. 

On June 8, 2020 the Defendant attempted to file its opposition to the Plaintiff’s motion for 

sanctions but that pleading was rejected by the clerk because it was not signed by counsel. 

As of June 15, 2020 the Defendant had not filed an opposition that was in proper form. 

Notwithstanding the Defendant’s failure to file an opposition that was in proper form, this court 

denies Plaintiff’s motion because it also is not in proper form. Under CCP §128.7(c)(1), a motion 

for sanctions must be filed separately from ‘other motions or requests.” Plaintiff’s pleading, 

reasonably construed in the absence of a separate motion to strike, seeks to combine both a 

request to strike affirmative defenses and a motion for sanctions. The lack of a separate motion 

to strike affirmative defenses reflects that the motion filed on February 25 was intended to serve 

both purposes. (See Martorana v. Marlin & Saltzman (2009) 174 Cal. App. 4th 685. 699.) 

Indeed, at page 19 of its motion in the penultimate paragraph, counsel for Plaintiff specifically 

requests that this court strike the affirmative defenses that were frivolously tendered by 

the Defendant.  

In denying the motion for sanctions, the court notes that the Affirmative Defenses asserted by 

the Defendant in its General Denial are typical generic defenses that a court might see as 

typical responses to a complaint. A review of the Defendant’s opposition to the Plaintiff’s motion 

for summary adjudication leads to a conclusion that the Defendant has abandoned all defenses 

to the Plaintiff’s causes of action except one. The Defendant has argued that its only basis for 

defending this law suit is that the SCIF arbitrarily raised the insurance premiums payable to the 

state based upon its reclassification of the job duties of two Cuzins employees. That defense 

appears to be a more specific statement of Defendant’s Eleventh Affirmative Defense that it has 

fully paid all that is owed under the contract. The court interprets Defendant’s current position in 

this case to be limited to that single defense and a concession that all of the other ten affirmative 

defenses pleaded by the Defendant are abandoned and will no longer be pursued.  

Based upon NCCS failure to file a motion for sanctions in a form that comports with the 

requirements of CCP §128.7, the court denies this motion.   

(Line #11) NCCS’ Motion to Compel Production of Documents/Request For Sanctions (Filed on 

November 18, 2019) 

Plaintiff made a request for production of documents on November 18, 2019. The request 

specified sixteen (16) categories of documents to be produced. A statement of compliance was 
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due on December 23, 2019 and production on January 3, 2020. The statement of compliance 

was provided and in generic, non-specific language indicated that the Defendant had received 

“documents” from an entity entitled “RIC.”  

On January 27, 2020 Plaintiff filed a motion to compel production of the documents it requested 

on November 18, 2019. The November 18 request requested that the Plaintiff supply any “later 

acquired or discovered” documents bearing upon plaintiff’s original request. The motion was set 

for hearing on May 18, 2020. The motion asserts that Defendant’s statement of “compliance” 

was provided but actual compliance did not occur. 

On May 5, 2020 Defendant filed an opposition to Plaintiff’s motion to compel production of 

documents. In that opposition, the Defendant notes that as of January 6 Defendant had sent a 

copy of the after-acquired records (374 pages received from an entity named RIC) by e-mail 

(presumably via a PDF attachment). According to Defendant, Plaintiff declined the e-mail and 

insisted on hard copies being sent by U.S. Mail. After some delay, Defendant sent the hard 

copies by U.S. Mail on April 27.   

While the Plaintiff has now filed another discovery motion to compel answers to supplemental 

interrogatories, it has not filed any document that disputes the facts set forth in Defendant’s 

opposition filed on May 5, 2020. 

It appears therefore that the Plaintiff’s January 27, 2020 Motion to Compel Production of 

Documents is moot in that the responsive records have been provided and the Plaintiff does not 

assert that there are any additional records that have not been provided. Furthermore, that 

motion is moot due to the court’s granting of Plaintiff’s Motion for Summary Adjudication 

contemporaneously with its ruling on the instant motion.  

The remaining issue to be addressed is whether this court should grant sanctions in the 

requested amount of $1185 against the Defendant for Defendant’s failure to comply with its 

discovery obligations as stated in the motion. The court exercises its discretion to deny the 

request for sanctions for the following reasons: 

1. It is likely that Plaintiff received on January 6, 2020 by e-mail an adequate “working 

copy” of the documents it had requested on November 18. While the e-mail may have 

been diverted to a “spam folder” in Plaintiff’s office computer, as alluded to by Plaintiff’s 

counsel, that fact is in no way the fault of the Defendant; 

 

2. The hard copies of the “RIC” documents insisted upon by the Plaintiff were provided by 

U.S. mail to the Plaintiff on or about April 27, approximately a month before the June 22 

hearing; 

 

3. There is no allegation by Plaintiff that its receipt of the documents on April 27 prejudiced 

it in any way. In fact, Plaintiff makes no representation that the records supposedly 

received from “RIC” have any relevance to this case at all or that their absence interfered 

with counsel’s preparation for motions or trial; and 
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4. Imposing sanctions under these circumstances would be “unjust” within the meaning of 

CCP §2031.320(b). 

 

  

10.  TIME:  9:00   CASE#: MSL19-01775 
CASE NAME: NORTHERN CALIFORNIA VS. CUZINS 
HEARING ON MOTION FOR CCP 128.7 SANCTIONS 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICE, INC. 
* TENTATIVE RULING: * 
 
See Line Item #9 above. 
 

  

11.  TIME:  9:00   CASE#: MSL19-01775 
CASE NAME: NORTHERN CALIFORNIA VS. CUZINS 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICE, INC. 
* TENTATIVE RULING: * 
 
See Line Item #9 above. 
 

  

12.  TIME:  9:00   CASE#: MSL19-04152 
CASE NAME: U.S. BANK NATIONAL VS. REYES 
HEARING ON OSC RE: DEFENDANT'S FAILURE TO APPEAR AT 5/18/20 TRIAL SETTING 
CONF. (PLAINTIFF’S COUNSEL TO SEND NOTICE) 
* TENTATIVE RULING: * 
 
This is a “collections case” where the plaintiff is suing on a debt arising from a credit card 

account. Plaintiff has filed a motion for summary judgment. The Defendant has not filed an 

opposition. A review of the Plaintiff’s documents reflects that there are no triable issues of 

material fact. 

Counsel for Defendant has filed a declaration regarding the court’s order to show cause issued 

with respect to his non-appearance on May 18, 2020. The order to show cause is discharged. 

Counsel’s declaration does note that the Plaintiff’s motion for summary judgment is unopposed 

by defendant.  

Plaintiff’s motion for summary judgment is granted. Plaintiff shall submit a proposed order 

granting the motion and a proposed final judgment for execution by the court. 
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13.  TIME:  9:00   CASE#: MSL19-04152 
CASE NAME: U.S. BANK NATIONAL VS. REYES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY U.S. BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
See #12 above. 
 

  

14.  TIME:  9:00   CASE#: MSL19-04724 
CASE NAME: ASSET CAPITAL VS. PULLER 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO STIP. 
FILED BY ASSET CAPITAL RECOVERY GROUP, LLC 
* TENTATIVE RULING: * 
 
On September 20, 2019 the Plaintiff filed a Notice of Settlement of the case. 
 
On January 27, 2020 Plaintiff filed a motion to set aside the dismissal of the case and to enter 
judgment pursuant to the stipulation of the parties under CCP §664.6 and based upon 
defendant’s default in making payments required by the settlement.  
 
No opposition has been filed by the defendant. 
 
The Plaintiff’s motion to set aside the dismissal and for entry of judgment is granted. The final 
judgment shall include credits to the Defendant for any amounts he has paid on the debt 
following the settlement. 

 

  

15.  TIME:  9:00   CASE#: MSL19-05197 
CASE NAME: SOLIGENT VS. AMERICAN HOME ENERGY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY AMERICAN HOME ENERGY, INC. 
* TENTATIVE RULING: * 
 
This case has been dismissed. 
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16.  TIME:  9:00   CASE#: MSL19-05212 
CASE NAME: LEIGH LAW VS. MCCORMACK 
HEARING ON MOTION TO RECONSIDER AND/OR SET ASIDE DISMISSAL 
FILED BY LEIGH LAW GROUP, P.C. 
* TENTATIVE RULING: * 
 
On March 6, 2020 this court issued its tentative ruling on Plaintiff’s motion to set aside a 

dismissal of this case previously entered on September 4, 2019. The oral argument on the 

motion that was scheduled for March 9, 2020 was then continued to June 22, 2020 at the 

defendant Wilson’s request due to the illness of co-defendant McCormick. 

 

  

17.  TIME:  9:00   CASE#: MSN19-0146 
CASE NAME: KENSOK VS. THE COUNTY OF CONTRA COSTA 
HEARING ON MOTION TO CLARIFY PETITIONER’S PRO PER STATUS 
FILED BY THE COUNTY OF CONTRA COSTA, et al. 
* TENTATIVE RULING: * 
 
This case is now pending before a Superior court Judge from Solano county due to the recusal 
of the entire bench of the Superior Court of Contra Costa. 

 

  

18.  TIME:  9:00   CASE#: MSN20-0336 
CASE NAME: CLAIM OF STEPHANIE YEUNG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
This matter relates to a request for an order approving the compromise of a claim by a minor. 

The court has reviewed and signed the order approving the compromise. 

 

  

19.  TIME: 10:00   CASE#: MSL19-02713 
CASE NAME: WELLS FARGO BANK VS RUTH JUDAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
On September 6, 2019 Plaintiff filed a motion to deem certain requests for admissions to be 

admitted. This motion has been continued from time to time for a variety of reasons, including 

most recently, the emergency caused by the pandemic. 

The Defendant filed an answer to the compliant on June 13, 2018. However, the Defendant has 

not filed an opposition to the motion at issue here. 
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The Plaintiff’s motion to deem requests for admission admitted is granted and Plaintiff is now 

free to prepare case dispositive motions that may arise from the order issued today.. The case 

is otherwise set for a Case Management Conference on August 13, 2020 at 8:30 a.m. 

 

  

20.  TIME: 10:00   CASE#: MSL19-02713 
CASE NAME: WELLS FARGO BANK VS. RUTH JUDAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
See #19 above. 
 

  

21.  TIME: 10:00   CASE#: MSL19-05477 
CASE NAME: BANK OF AMERICA, N.A. VS. SARGENT 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

  

22.  TIME: 10:00   CASE#: MSL19-06079 
CASE NAME: DISCOVER BANK VS. ABILLE 
COURT TRIAL - SHORT (2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

  

23.  TIME: 10:00   CASE#: MSL19-06233 
CASE NAME: AMERICAN EXPRESS VS. MERINO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
On June 18, 2020 this court received and granted an ex parte motion from the Plaintiff 
requesting a continuance of the trial date because the main witness for the plaintiff is unable to 
travel in the upcoming months due to travel restrictions imposed on the witness due to the 
COVID emergency.  The new trial date has been set for December 7, 2020 at 10:00 a.m. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 
DEPARTMENT:   GARY 

HEARING DATE:   06/22/20 
 
 

- 16 - 

24.  TIME: 10:00   CASE#: MSL19-06620 
CASE NAME: CAPITAL ONE VS. GUENACHKOV 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

  

25.  TIME: 10:00   CASE#: MSL19-06804 
CASE NAME: CAVALRY SPV I  VS.  NAVARRO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

  

26.  TIME: 10:00   CASE#: MSL19-07311 
CASE NAME: CAPITAL ONE VS. CAMPBELL 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

  

27.  TIME: 10:00   CASE#: MSL19-08261 
CASE NAME: VELOCITY INVESTMENTS VS. ABERIN 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 
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28.  TIME: 10:00   CASE#: MSL19-08569 
CASE NAME: DEPARTMENT STORES VS. GARY 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

  

29.  TIME: 10:00   CASE#: MSL19-08608 
CASE NAME: PORTFOLIO RECOVERY VS. PLAGA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The parties are ordered to appear. If the defendant does not appear his/her 

Answer may be ordered stricken. 

 

 

 


